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petition of Federal lands review con-
ducted under Section 522(b) of the Act, 
that tends to establish that the lands 
are unsuitable for surface coal mining 
operations; and (ii) for a termination 
petition, means that all information 
required under § 764.13(c) has been pro-
vided. 

(3) Frivolous, for a designation or ter-
mination petition, means that: 

(i) The allegations of harm lack seri-
ous merit; or 

(ii) Available information shows that 
no ‘‘mineable’’ coals resources exist in 
the petitioned area or that the peti-
tioned area is not or could not be sub-
ject to related surface coal mining op-
erations and surface impacts incident 
to an underground coal mine or an ad-
joining surface mine (mineable coal is 
coal with development potential as 
mapped or reported by the Bureau of 
Land Management under 43 CFR 3420.1– 
4(e)(1); and privately owned coal under 
land owned by the United States). 

(b) When the Director finds that the 
petition is incomplete or frivolous, he 
or she shall reject the petition with a 
written statement of reasons and ad-
vise the petitioner, via certified mail, 
that the petition may be reconsidered 
upon resubmittal with deficiencies 
cured. 

(c) When the Director finds that the 
petition is complete and not frivolous, 
he or she shall initiate the petition re-
view and so advise the petitioner via 
certified mail. 

(d)(1) Within 2 weeks after accepting 
the petition for further processing, 
OSM shall send a copy of the petition 
to the authorized officer of the land 
management agency for the officer’s 
recommendation on the petition. 

(2) The authorized officer of the ap-
propriate Federal land management 
agency shall furnish a recommendation 
on the petition to OSM within 30 days 
of its receipt, if the area covered by the 
petition has been included in a com-
pleted Federal lands review or within 9 
months, if the area has not been in-
cluded in a Federal lands review. 

(e) Promptly after accepting a peti-
tion for further processing, OSM shall 
circulate copies of the petition to, and 
request submissions of relevant infor-
mation from, other interested govern-
mental agencies, the petitioner, inter-

venors, and any person, known to OSM 
to have an ownership interest in the 
property. 

(f) Where lands administered by the 
Department of the Interior and other 
Federal land management agencies are 
contiguous or intermingled or where 
the Department’s resource manage-
ment could affect resources on the oth-
er’s land, the Director of OSM shall 
refer a copy of the petition to the other 
Federal land management agency and 
shall consider the agency’s rec-
ommendations about designating those 
lands unsuitable for all or certain 
types of surface coal mining or termi-
nating such designations. 

(g) OSM may determine not to proc-
ess any petition received insofar as it 
pertains to lands for which an adminis-
tratively complete permit application 
has been filed and the first newspaper 
notice has been published. Based on 
such a determination, OSM may issue a 
decision on a complete and accurate 
permit application and shall inform 
the petitioner why OSM cannot con-
sider the part of the petition per-
taining to the proposed permit area. 

[48 FR 41354, Sept. 14, 1983, as amended at 52 
FR 49324, Dec. 30, 1987] 

§ 769.15 Intervention. 

Up to 3 days before the OSM holds a 
hearing on a petition under § 769.17, any 
person may intervene in the proceeding 
by filing a statement describing how 
the designation directly affects the in-
tervenor, allegations of facts and sup-
porting evidence, a short statement 
identifying the petition to which the 
allegations pertain, and the interve-
nor’s name, address and telephone 
number. 

§ 769.16 Public information. 

(a) Promptly after determining that 
a petition is complete, the Director 
shall notify the general public of the 
receipt of the petition and request sub-
missions of the relevant information 
by a newspaper advertisement placed 
once a week for two consecutive weeks 
in the newspaper providing broadest 
circulation in the region of the peti-
tioned area, and in the FEDERAL REG-
ISTER. The advertisement and FEDERAL 
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REGISTER notice shall include a de-
scription of the boundaries of the peti-
tioned area, the allegations of fact, and 
information regarding where the peti-
tion is available for public review. 

(b)(1) Beginning immediately after a 
petition is filed, OSM shall compile and 
maintain a record consisting of all doc-
uments relating to the petition filed 
with or prepared by OSM with the ex-
ception of that information excluded 
under § 769.16(b)(2). OSM shall make the 
record available to the public for in-
spection free of charge and for copying 
at a reasonable cost during all normal 
business hours at its Washington, D.C. 
office. OSM shall also maintain infor-
mation in or near the area in which the 
petitioned land is located; this infor-
mation shall be available for public in-
spection, free of charge, and for copy-
ing at reasonable cost during all nor-
mal business hours. At a minimum, 
this information shall include a copy of 
the petition. 

(2) OSM need not make available to 
any person or entity the specific loca-
tion of property proposed to be nomi-
nated to be listed or listed in the Na-
tional Register of Historic Places if it 
is determined that disclosure of that 
information would create a risk of de-
struction or harm to such properties. 
Withheld information must be dis-
closed when a designation of 
unsuitability would rest primarily on 
an allegation based on that informa-
tion. 

§ 769.17 Hearing requirements. 

(a) Within 10 months after receipt of 
a complete petition, OSM shall hold a 
public hearing in the locality of the 
area covered by the petition. If all peti-
tioners and intervenors agree, the 
hearing need not be held. OSM may 
subpoena witnesses as necessary. The 
hearing may be conducted with cross- 
examination of expert witnesses only. 
A record of the hearing shall be made 
and preserved. No person shall bear the 
burden of proof or persuasion. All rel-
evant parts of the data base and inven-
tory system and all public comments 
received during the public comment pe-
riod shall be included in the record and 
considered by OSM in deciding the pe-
tition. 

(b)(1) OSM shall give notice of the 
date, time, and location of the hearing 
to: 

(i) Local, State, and Federal agencies 
which may have an interest in the deci-
sion on the petition; 

(ii) The petitioner and the interve-
nors; and 

(iii) Any person known by OSM to 
have a property interest in the peti-
tioned area. 

(2) Notice of the hearing shall be sent 
by certified mail to the petitioner and 
intervenors, and by regular mail to 
other persons involved in the pro-
ceeding, and postmarked not less than 
30 days before the scheduled date of the 
hearing. 

(3) OSM shall notify the general pub-
lic of the date, time, and location of 
the hearing by placing a newspaper ad-
vertisement once a week for 2 consecu-
tive weeks prior to the scheduled date 
of the public hearing in the locale of 
the area covered by the petition and 
once during the week prior to the 
scheduled date of the public hearing. 
The consecutive weekly advertise-
ments must begin between 4 and 5 
weeks prior to the scheduled date of 
the public hearing. 

(c) OSM may consolidate into a sin-
gle hearing the hearings required for 
each of several petitions which relate 
to areas in the same locale. 

(d) If any petitions relates to an area 
of Federal lands which is the subject of 
a pending surface coal mining and rec-
lamation operations permit applica-
tion, OSM may, with consent of all pe-
titioners and intervenors, coordinate 
the hearing on the petition required 
under paragraph (a) of this section 
with any hearing on the permit appli-
cation or informal conference held in 
accordance with section 513(b) of the 
Act and § 740.13 of this chapter on the 
permit application. Nothing in this 
paragraph shall relieve an applicant for 
a permit from the burden of estab-
lishing that his or her application is in 
compliance with the requirements of 
the Federal lands program. 

(e) Prior to designating any lands as 
unsuitable for surface coal mining op-
erations, OSM shall issue a detailed 
statement on the abundance of coal re-
sources of the area, the demand for 
coal resources, and the impact of such 
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